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Rawls and Macedo and Public Reason

Stephen Macedo, in his Liberal Virtues' and in a number of
separately published articles, has defended a liberal doctrine of
public reason, one which he considers to be in line with John
Rawls’s conception.? According to Macedo, liberalism asks us to
consider principles of justice from an impartial point of view, one
capable of discerning reasons that should be acceptable to every-
one concerned, at least insofar as they are being reasonable. This
requires reasoned arguments that are (1) publicly stated, (2) openly
debated, and (3) widely accepted.’ The requirement of public
justification demands that we filter out reasons and arguments
whose grounds are (1) private, (2) too complex to be widely
understood, and (3) otherwise incapable of being widely appreci-
ated by reasonable people.*

The conditions or grounds of public justification are three. First,
there is the fact of reasonable pluralism: people typically and
“reasonably” disagree on important issues, largely as a result of
what Rawls has labeled the “burdens of judgment.” Second, public
justification is required by our respect for people as free and equal
moral beings (if they pass certain threshold tests of reasonable-
ness). And third, public justification makes it possible to distin-
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guish intractable moral and philosophical issues from problems
that are more urgent (from a liberal perspective) and easier to
grapple with; for example, securing basic liberties and establishing
tair principles of distribution.’

There is much that is attractive in Macedo’s thought about
public reason. For example, a political theory that elevates rea-
soned deliberation above mere struggles over interests, power, and
unreasoned desires is commendable. Moreover, Macedo’s concep-
tion of public reason is superior to other liberal conceptions,
including that of Rawls, inasmuch as it accepts the public accessi-
bility of arguments that reflect a genuine concern for human
character or virtue (albeit in what we consider to be a somewhat
truncated form).

Problems with Liberal Public Reason

We have seen that public reason, in Macedo’s understanding,
requires that arguments providing public justification not be (1)
private, (2) too complex to be widely understood, and (3) other-
wise incapable of being widely appreciated by reasonable people.
Accepting for the moment the requirement that arguments be
“public,” let us ask what it means to say that an argument may
not be either “too complex” or “otherwise incapable of being
widely appreciated by reasonable people,” which together presum-
ably make up (at least part of) the requirement that arguments be
“publicly accessible.”

When is an otherwise perfectly reasonable argument “too com-
plex”? When is an argument “incapable of being widely appreci-
ated by reasonable people”? When is such an argument not “pub-
licly accessible™? Macedo is apparently relving on what he takes
to be commonsense notions of what these mean, without explain-
ing them in any detail; but that won’t do. There are no agreed
upon or commonsense meanings of these phrases. Rather, people’s
disagreements about what is or is not “too complex™ or “publicly
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accessible” will almost certainly replicate their substantive moral
disagreement regarding the underlying matters in dispute.

To pass muster under the liberal doctrine of public reason, does
an argument have to be “simple”™ enough {presumably the oppo-
site of “complex”) so that all {or virtually all) citizens understand
it, or that most of them do so (and does that mean a large, rather
than a bare, majority), or that the “educated” element of the
citizenry does so? If all the citizens have to understand it, then the
doctrine is in trouble, because it is difficult to imagine many
serious arguments on difficult issues of basic justice that all {or
even virtually all) citizens would understand. Some people lack the
requisite intelligence to follow complex chains of moral reasoning;
many more have not been educated well enough to be able to do
so. And it is easy to imagine important political arguments that
most citizens would have great difficulty understanding. But it
would be foolish, and sometimes literally impossible, to remove
from politics issues that necessarily and unavoidably generate such
arguments.

Are we to construct some idealized figure—something like the
law’s “reasonable man”—i.e., a person of “average” intelligence
with an “average” education {whatever that would mean)? What
are the standards according to which such an idealized figure
should be constructed? Or is it that the arguments should be
intelligible to well-educated people, who would then serve as rep-
resentatives of all those who share their views, though perhaps to
widely ranging degrees of sophistication? If so, how should we
define “well-educated”? And then we might ask whether the well-
educated people of a given society or era might not accept as
rational some pretty irrational positions. (People typically find the
possibility of gross moral error by a putatively enlightened cultural
elite easy to accept when they look at the well-educated people of
past or foreign societies, but people are perhaps less ready to admit
the possibility of error in the case of their own socicties, especially
when they themselves are part of the elite and share its dominant
views.) And, if we go down the road of relying on educated people,
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haven’t we, at that point, established a strongly elitist—and not
very public—doctrine of “public reason”?

Moreover, would it be unreasonable to indulge a suspicion that,
if liberal public reason is adopted as a standard, those who are
most adept at manipulating language and symbols-—members of
what Irving Kristol labels the “knowledge class”—are going to end
up with a disproportionate share of the power to define what can
and cannot be admitted into public discourse and decision-making
on the most fundamental issues facing a society?

Whether an argument is “publicly accessible™ certainly cannot
be determined simply on the basis of whether people happen to
agree with it {rendering it accessible) or disagree with it {leading to
the conclusion that it is inaccessible). That would make any con-
ventional view ipso facto publicly accessible, irrespective of how
irrational it truly was, and any unpopular or unconventional view
ipso facto not publicly accessible, irrespective of how rational it
truly was, which would make reform and improvement of public
views excessively difficult.

Does public accessibility have to do only with the logical quality
of the argument itself? Should we consider the rhetorical effective-
ness of arguments put forward on behalf of a position? Might it
not be the case that most people in a given society agree with a
particular argument—creating the impression that it is publicly
accessible—on irrational grounds? Do we factor in {either posi-
tively or negatively) the “customary ways of thinking” in a soci-
ety? Does the existence of a custom provide an argument that the
judgment embodied in the custom is publicly accessible, or does its
being “merely a matter of custom” undermine its claim to being a
genuinely rational judgment?

And, finally, does the argument that public arguments must be
“publicly accessible” itself have to meet the standard of public
accessibility? After all, Rawls’s own argument in defense of the
liberal public reason doctrine in Political Liberalism is highly
complex and controversial. It can hardly be considered more ac-
cessible than some of the arguments that the doctrine is meant to
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exclude as grounds of legislative action (e.g., the argument that
claims to abortion rights are trumped by the right to life of unborn
human beings).

At the start, then, there are a whole series of ambiguities about
what is to count as the standard of public reason. Let us turn now
to another set of questions, by looking at Macedo’s critique of
natural law from the viewpoint of liberal public reason.

Macedo’s Critique of Natural Law Theory

Macedo’s primary, but not his only, claim against natural law
ideas is that they fail to meet the requirements of public justifica-
tion. This is due, he says, to the “large gap between the first
principles of natural law and actual moral norms.”® To get from
one to the other requires much work by a process of moral
inference, which requires a wisdom or reasonableness not found in
everyone or even in most people. Therefore, relying on such argu-
ments is contrary to the equality of respect embodied in liberal
canons of public justification. Or, he suggests, natural law think-
ing can save itself from elitism by appealing to mere popular
prejudices about how human beings should behave, thus trans-
forming itself into an “unreasoned populism.””

Natural law theorists would respond that there is sometimes,
but not always, a “large gap” between the first principles of
natural law and actual moral norms. In the natural law theory of
Thomas Aquinas, for example, there is a movement of some sort
from first principles of natural law {e.g.,“such and so is a good to
be done and pursued. . .”) to actual moral judgments that guide
choice and action in concrete cases {“this item should be returned
to the person from whom I borrowed it™). The first, most general
precepts are known by (or can easily come to be known by)
everyone, at least as abstract principles. Even some moral norms
(e.g, those at a high degree of generality) are normally known to
all, but our knowledge of them and willingness to abide by them
can be corrupted by contrary passions, vicious customs, bad hab-
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its, and so forth.8 (Aquinas himself gives the example of theft not
being considered wrong among the Germanic tribes, on Caesar’s
account of their beliefs and customs.”) As one moves on to more
specific moral norms and concrete moral judgments, there is more
room for failures both as to the knowledge of a moral norm and
with respect to how generally the norm holds. (For example,
borrowed goods should usually be returned, but if someone whom
one knows to be planning a terrorist attack asks for a borrowed
weapon to be returned, one might be justified in refusing to return
it. In such cases, there may be exceptions to general norms.!?)

The first principles of practical reason state self-evident practical
propositions,'' and the most common moral precepts (which
roughly correspond to the right hand table of the Decalogue) are
generally known to all, because they are conclusions following
closely from the first principles. Human beings move from these
general principles to specific moral judgments in various ways.

Some human actions are so evidently good or bad that after
very little reflection one is able reasonably to approve or disap-
prove of them, whereas other actions cannot finally be judged
morally good or bad without much careful deliberation, including,
ordinarily, consideration of the circumstances. The greater the
complexity of the matter, the more difficult the judgment. And,
obviously, not all persons are equally competent to deliberate
carefully when it comes to the most difficult matters. Some mat-
ters, as Aquinas suggested, are evident (or, indeed, self-evident)
“only to the wise.”!2

To recapitulate the view held by natural law theorists: basic
moral norms are widely known, though in some cases they or their
more specific applications may be obscured by wayward passions
or corrupt customs or habits. The movement from basic principles
to concrete judgments, however, will vary according to the com-
plexity of a given case, and the more complex the case, the more
wisdom is required to make the appropriate judgment. (In
Macedo’s terms, the more complex the issues, the larger the “gap”
between first principles and actual moral norms.)
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It is particularly important for our purposes to note that knowl-
edge of the moral precepts of the natural law, even the more
general ones, does not necessarily imply the ability to construct
effective arguments explaining moral norms and their application.
Most ordinary people cannot construct sophisticated moral argu-
ments, but, at least according to natural law theorists, they have a
grasp of the most basic moral norms. That is to say, it is possible
for many or even most people to know that a certain act (e.g., rape,
shoplifting, income tax evasion) is wrong, but not necessarily to be
able to articulate and defend that knowledge very well.

Take a simple example. Murder is wrong. Few people object to
that proposition. They know it to be true. If you want to have some
fun, however, simply play devil’s advocate for the contrary proposi-
tion with a group of students and observe their (usually lame) efforts
to “prove” that murder is wrong. Their inability to articulate a
well-reasoned argument does not mean that they are wrong about
murder or even that their belief that murder is wrong does not really
amount to knowledge; it suggests, rather, that there is a difference
between “articulate” and “inarticulate” knowledge. We suspect
that a high proportion of the moral knowledge possessed by any of
us is more or less inarticulate—and none the worse for that.!3

Now the question that must be posed is this: when advocates of
the public reason doctrine contend that liberalism requires rea-
soned arguments that are or can be “widely accepted,” ones that
“should be acceptable to everyone concerned,” is it sufficient that
these arguments be “acceptable” to people on the basis of what we
have called “inarticulate knowledge”? If the answer is “no”—that
is, if more developed and articulate knowledge is required—then
the liberal public reason doctrine is utopian, at best. As such, it is
simply unfit to govern political affairs in a world inhabited by
actual human beings. If, however, the answer is “yes”—that is, if
arguments can be considered publicly accessible even if they can be
widely accepted only on the basis of inarticulate knowledge—then,
contrary to what Macedo supposes, natural law arguments meet
the standard of public accessibility.
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Note, too, that if a realistic standard is adopted—i.e., a standard
that admits inarticulate knowledge—Macedo’s simple, di;t;ncti011
?e;ween na’mml law teachings that are “too complex” to be pub-
(;E(ijcgg:l:f;;;; tthg ()n‘e whand, ar@ n?ere. “popular prejudices”
! eings should behave, on the other, tends to

1egk Fiown. What are from the liberal viewpoint mere “popular
prejudices” may or may not truly be prejudices. If the liberal view
of se?cual morality is wrong, for example, as most natural law
theomsts; believe it to be, then opposition to homosexual and other
non.ma.rltal sex acts may be based on moral insight, not mere
prejudice. And the insight may constitute not only the’“articul’%te
klmwledg?” of philosophically trained natural 1aJw theorists l;ut
also the “inarticulate knowledge™ of ordinary people WBO ’m’s not
adept at constructing philosophical arguments. The view of ordi-
nary people about the wrongness of nonmarital sexual conduct
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Slavery and Abortion

It is also worth considering the possibility th At are /
prejudices can masquerade as rati[c)mal judémt:r?:s.WAh;ta it(:sutliu(l:f
corrupt customs, self-interest, and other fattors, mere prejudices
can become widely shared in a society or within a scgmenf of 1
society, including a society’s most elite segment. And where re'uﬁ—
diCCS‘ are widely shared by an elite, they may receive thepm(])st
@phlﬁl&ﬁéd (albeit, in the end, specious) rati;)nal defenses fro

influential intellectuals and other highly regarded figures (\_X/m
think that these considerartions highligﬁt a particular d?ffic(;it i
all efforts known to us to establish a plausible doctrine of lib)ci HI
public reason. To expose this difficulty, let us reflect as M'léeiiao
has done, on a moral issue that was once debated by a“pi)a;cntlv
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reasonable people of goodwill, but on which we now have a moral
consensus, namely, slavery.
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In his contribution to the current volume, Macedo strives might-
ily to differentiate slavery, which was once, but is no longer, a
subject of intense moral controversy, from abortion, which, of
course, is such a subject today. For the moment, let us put aside
questions about public reason with respect to the religious founda-
tions of much abolitionist thinking and activity. We want simply
to ask this question: Does Macedo give us any reason to believe
that the arguments against slavery and the arguments against
abortion are essentially different, in that one of them (the antislav-
ery argument) meets the demands of public reason and the other
(the anti-abortion argument) does not? We think that the answer
to that question is no.

Macedo’s position is that abortion comes “down to a fairly close
call between two well-reasoned sets of arguments” and therefore
“the best thing for reasonable people to do might be to acknowl-
edge the difficulty of the argument and the burdens of reason, to
respect their opponents, and to compromise with them, and to find
some middle ground that gives somerhing to each side while the
argument goes forward.” " Macedo explicitly rejects arguments by
John Finnis and Robert George that abortion is not usually even a
lose call.!’ Crucially, he denies George’s claim that the develop-
ment from zygote to adulthood occurs without “substantial
change.” 1 He simply asserts, without argument, that it is “unrea-

sonable to deny that there are also grounds for ascribing substan-
tial moral weight to the development of basic neural or brain
functions—the development of sensory capacity, COnsciousness, or
sentience—and viability.”!

Our main concern here is not the correctness vel non of
Macedo’s argument about abortion, so the following section 18
something of a digression, but it is one that we cannot omit.
Macedo misunderstands George’s argument 10 a profoundly im-
portant respect, and fails to come to grips with it in another. First,
he takes George's reference to «ubstantial change” to mean “a lot
of change,” when in fact George’s point, which is scientifically and
philosophically incontestable, is that there is no essential change
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or change of natures. The development of a human being from the
zygotic stage of its existence to the adult stage is the development
of a distinct, unitary substance. At no point in its development was
the human being that is now an adult a ditferent substance, being,
or thing than he or she is currently. Using the phrase in its accepted
philosophical sense, that is precisely what George means in saying
that there is no “substantial change.” At every stage of its exist-
ence—from zygote to adult—the human individual remains the
same self-integrating human organism, an organism which, given
a hospitable environment, develops itself and directs its own inte-
gral organic functioning.

To be sure, the human individual develops and changes in many
ways—with respect to basic neural or brain functions, for exam-
ple, or becoming viable outside the womb—but those changes
never involve a change from its being one sort of thing (or, in
philosophical terms, “substance”) to its being another, much as
occurs when sperm and egg unite and those two things become one
new essentially (or “substantially™) different thing.

Macedo does not really argue that it is “unreasonable to deny
that there are also grounds for ascribing substantial moral weight”
to certain developments (neural or brain functions, viability), he
just asserts it. George’s principle is simple and straightforward: the
being in the womb is a human being, the same human being from
conception onward. As a human being, it shares with other human
beings certain fundamental rights, including a right not to be
killed. If there are reasonable grounds for saying that more devel-
oped human beings should not be killed, but that human beings at
an earlier stage of development can be killed, then Macedo ought
to give them. But, frankly, we doubt that any argument about
human rights that turns, for example, on lung capacity—as the
viability argument does—will meet the most minimal standards of
reason or public accessibility.

This is not to say, of course, that the proponents of a right to
take unborn human life have no legitimate concerns on their side.
And therefore, as Macedo argues, “the best thing may be to try to

%
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give something to both sides,”"® to find some middle ground. But,
contrary to what Macedo argues, Planned Parenthood v. Casey is
not the middle ground, since it attends to the innocence and right
to life of the unborn child hardly at all.'” Consider the following
as a proper middle ground: prohibiting abortion, in order to give
fair weight to the unborn child’s right to life; providing assistance
(financial, medical, emotional) to women with difficult pregnan-
cies, in order to minimize the costs of carrying through such
pregnancies; promoting laws that make adoption easier, to provide
for children whose biological parents are unable or unwilling to
care for them (and to minimize the long-term costs of carrying an
unborn child to full term); educating people (especially young
people) to the enormous costs (especially human costs) of irrespon-
sible sexual activity and also to the equal responsibility of men for
the children they participate in conceiving; and focusing penalties
for abortion not on pregnant women, but on those who perform
abortions.

Now some people probably will find the assertion that this is a
“middle position™ outrageous. They will say that it simply repre-
sents the position embraced by the pro-life movement in this
country, and on that point they would, of course, be right. This
experience of outrage may be useful, however, if it gives them
some inkling of how their opponents feel when Casey, and a
variety of other recent, much ballyhooed “compromises,” are de-
scribed as a “middle ground™ in this debate.?

But let us return to the central question of this paper, namely,
the liberal doctrine of public reason. We have considered
Macedo’s position on how the public reason doctrine applies to
abortion. What is his position on its application to slavery? The
question arises, of course, because of the many striking similarities
between abolitionist and pro-life causes and movements and the
public controversies surrounding them. Macedo says that “there is
something a little slick in drawing quick analogies between slavery
and abortion in order to impugn public reason,”?' but he does not
explain why. If morally principled antiabortion arguments fail to
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meet the test of public reason today, would similarly morally

principled antislavery arguments have somehow met the test of

public reason in the 1850’s? We think the answer has to be no.
Here is what Macedo says on the point:

Projecting myself back to, say, 1857, it seems quite doubtful to me
that the merits of the arguments for slavery would have appeared in
as reasonable a light as do both sides in today’s abortion debate. . .
. I suppose there were some whose defense of slavery, coupled
perhaps with opposition to “wage slavery” in the North, amounted
to a reasoned public case, worthy of some sort of respect.?2

He then goes on to deny that this situation called for principled
compromise, citing George’s argument that “respect may some-
times be owed to persons who in general exhibit reasonableness
and good will, but not to some position they have adopted, which
one regards as so deeply misguided and wrong as to be unworthy
of respect.”?}

The difference between abortion and slavery, as Macedo views
the matter, then, is simple: he thinks that both sides of the abortion
debate really have reasons (so a “principled compromise” such as
Casey—which, on its own terms, reaffirms “the central holding”
of Roe v. Wade**—is appropriate), whereas even decent people
who supported the slavery position had no reasons, but were
merely the victims of their own prejudices and corrupt traditions
(so public reason would not have required some sort of principled
compromise, such as Stephen Douglas’s proposal to leave slavery
to individual states and territories, perhaps). The problem, of
course, is that there were many Americans—even decent
ones—who believed that slavery was just and good for everyone
concerned, and there are many people today (ourselves among
them) who believe that the pro-abortion rights position Macedo
finds reasonable is “so deeply misguided and wrong as to be
unworthy of respect,” even though people of general reasonable-
ness who happen to hold that position should be respected.
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So where has the requirement of meeting conditions of public
reason gotten us? Nowhere very useful >’

Public Reason as Argumentative Sleight-of-Hand

In the case of Trimble v. Gordon (1977), then-Justice William
Rehnquist wrote an interesting opinion analyzing the judicial use
of the Equal Protection Clause. Rehnquist argued that the prevail-
ing equal protection doctrine authorized such broad second-guess-
ing of legislative decisions that it could be viewed “as a cat-o’-nine-
tails to be kept in the judicial closet as a threat to legislatures which
may, in the view of judges, get out of hand and pass ‘arbitrary’,
‘illogical’, or ‘unreasonable’ laws.”26

Public reason is a similar “cat-o’-nine-tails.” A good example of
this can be found, we think, in Macedo’s debate with Robert
George, Gerard Bradley, and Hadley Arkes on the issue of homo-
sexuality.?” Macedo’s original position on natural law theory, in
Liberal Virtues, as we saw above, was that it failed to meet the
requirements of public justification. But later, in a book chapter
responding to John Finnis’s defense of public authority to discour-
age homosexual conduct (within the limits of the subsidiarity
principle), he seemed to change directions somewhat. In his con-
clusion, Macedo argued that

[t]he best way of thinking about political power in a democratic
constitutionalist regime such as ours is as the shared property of
reasonable citizens, who should be able to offer one another reasons
that can publicly be seen as good to justify the use of that power.
Many natural law arguments (including those discussed above [i.e.,
Finnis’s arguments about homosexual acts]) are indeed acceptably
public, as Finnis asserts: the reason and evidence on which they are
based are not overly complex or vague, and they can be shared
openly with fellow citizens. The vice of the new natural law position

described above is not its vagueness, complexity, or lack of public
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accessibility but, as we saw, its unrcasonable narrowness and arbi-
trary extension,?®

It is worth noting that Finnis’ arguments in his paper were not the
stuff of everyday conversation. If not “overly complex or vague,”
they were still arguments requiring some measure of learning; and
a high degree of intellectual ability. ‘

Macedo then extended his critique of contemporary natural law
thinking on homosexuality in a Georgetown Law Journal article,
to which George and Bradley (and, separately, Arkes) responded
at length.?? In Macedo’s article there is some ambivalence about
the relationship between conservative moral arguments and public
reason. In a footnote early in the argument, he says that

[tihere may be something appropriate about the limited depth in
which we can consider the new natural law arguments. As Rawls has
recently argued, the reasons offered for justifying and shaping our
basic rights and liberties ought to be ones whose force can be
appreciated by people lacking specialized intellectual sophistication
and by people proceeding from a variety of abstract, not unreason-

able, philosophical assumptions, ™

There is also a somewhat ambiguous reference to public reason-
ableness at the end of the arricle. It is ambiguous, because moral
arguments advanced by natural law thinkers and other “conserva-
tives” are said to fail the test of public reasonableness, but the
ground for the failure seems to be that they are simply not reason-
able arguments, rather than that they are overly complex and
inaccessible to ordinary citizens. 3!

As we indicated above, Macedo’s argument drew a very lengthy
response from George and Bradley. Macedo’s subsequent reply
argued both that their response was not adequate philosophically
and also that

it now seems to me even clearer, moreover, that msofar as it is not
possible to defend the value of some homosexual relationships in
natural law terms, this is true for reasons that are neither understood
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nor accepted by the vast majority of the public. These reasons are
too open to reasonable disagreement to furnish a basis for demarcat-
ing fundamental rights and liberties in a regime properly dedicated

to the authority of public reason.’?

Macedo repeats this argument in his concluding remarks on
George and Bradley’s response:

If our disagreements indeed lic in these difficult philosophical quar-
rels, about which reasonable people have long disagreed, then our
differences lie precisely in the territory that John Rawls rightly (on
my view) marks off as inappropriate to the fashioning of our basic
rights and libertics. It is . . . inappropriate to deny people fundamen-
tal aspects of equality based on reasons and arguments whose force
can only be appreciated by those who accept difficult to assess claims
about the nature and incommensurability of basic goods, the rela-
tionship between intrinsic and instrumental value, and the dispute
over whether pleasure is a reason for action. I submit that if the new
natural law does not fail for the fairly straightforward reasons [ have
offered . . . then the new natural law argument fails as a basis for
fashioning basic liberties and the principles of equality on grounds
of its esotericism. ™

So Macedo, at this point, has come full circle, back to his original
position that natural law is unable to meet the demands of public
justification.

Macedo is apparently trying to establish a “Catch-227 situation
for natural law theorists. If they do not put forward a powerful
and intellectually sophisticated argument for their positions re-
garding political life and moral issues, then they fail the require-
ment of reason per se. Their positions become nothing more than
the popular prejudices, the “unreasoned populism” criticized n
Liberal Virtues. 1f, on the other hand, natural law theorists do
provide powerful and intellectually sophisticated reasons for their
positions, then ipso facto they are going beyond the limits of public
justification, because their arguments become too complicated and


http:citizens.ll

66 -+ NATURAL LAW AND PUBLIC REASON

controversial. “Public reason” is serving as that ever-convenient
cat-o’-nine-tails that can be dragged out as soon as the argumen-
tative going gets tough. In fact, the more sophisticated the natural
law argument, the easier it becomes to dismiss it for not being
“publicly accessible”™! Yet in his article in the current volume,
Macedo asks, in regard to Michael Sandel: “Or is Sandel just
[incorrectly| supposing that the sort of moral arguments with
respect to nuclear deterrence offered by the Catholic bishops, or
natural law arguments on homosexuality, are in some basic way
at odds with public reasonableness?” So, it appears, natural law
arguments regarding homosexuality are now back in the other
column: legitimate, from the standpoint of public reasonableness
(whatever their truth value otherwise).

Whatever Macedo’s final stance on the relation of natural law
arguments against homosexual conduct, for example, and public
reasonableness, so many shifts and such inconsistency in the argu-
ment of an impeccably honest and highly sophisticated advocare
of the liberal public reason doctrine itself suggests that something
must be wrong with the doctrine.

Note also how Macedo’s line of argument exemplifies an endur-
ing and characteristic feature of liberal argumentation. “Equality”
(between, e.g., what law and moral tradition have long understood
to be marital intercourse, on the one hand, and sodomitical rela-
tions—heterosexual or homosexual—on the other) is assumed to
be the undifferentiated “default” position for society; it doesn’t
require being established by an argument, and it’s nothing if it’s
not simple. Having arbitrarily established this as the starting point,
the burden of proof is placed on the opponents of liberalism to
justify any departure from the liberal conception of equality, and
if they don’t come up with a compelling but simple response, the
liberal position wins. But this is not much more than playing a
game with loaded dice.’’

If, on the other hand, advocates of homosexual rights and other
liberal ideas about sexuality, for example, were subject to the same
requirement of establishing a satisfactory philosophical basis for
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their position—and if their simple assertions of a right to engage
in sodomitical acts or a right of same-sex couples to obtain mar-
riage licenses were dismissed just as easily as conservative positions
on the grounds that they reflect mere “prejudices,” undisciplined
desires, or special pleading—then their arguments would quickly
have to become more sophisticated, and thereby become “inacces-
sible” to “people lacking specialized intellectual sophistication”?*.

Public Reason and Religion

There is much that might be said about liberal public reason and
religion, though we do not have the space to explore the question
very far here. Let us take this occasion simply to mention a few
problems.

By emphasizing the “reason” of public reason, liberals can sig-
nificantly circumscribe the role that religion plays in public dis-
course, at least insofar as religion is considered to be nonrational.
And the “public” part of public reason can further this process
insofar as religion is understood as essentially a set of beliefs based
on claims to private revelation. Rawls and Macedo both adopt this
general approach at various points in their writing. But both
elements of the approach are problematic. Religion claims, in at
least some forms, or at least up to some point, to be rational;
moreover, it typically proposes that the revelation to which it
responds is in the most important respects fully publicly accessible.

To take one example from current controversies, let us consider
euthanasia. There are various reasons for opposing euthanasia on
moral grounds, and we suppose that some of these might pass
muster before the bar of liberal public reason. But let us consider
a straightforward theological ground for opposing euthanasia, and
ask whether it meets the requirements of public reason.

But though this be a State of Liberty, yet it is nort a State of Licence,
though Man in that State have an uncontrollable Liberty, to dispose
of his Person or Possessions, yet he has not Liberty to destroy
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himself, or so much as any Creature in his Possession, but where
some nobler use, than its bare Preservation calls for it. The State of
Nature has a Law of Nature to govern it, which obliges everyvone:
And Reason, which is that Law, teaches all Mankind, who will but
consult it, that being all equal and independent, no one ought to
harm another in his Life, Health, Liberty, or Possessions. For Men
being all the Workmanship of one Omnipotent, and infinitely wise
Maker; All the Servants of one Sovereign Master, sent into the World
by his order and about his business, they are his Property, whose
Workmanship they are, made to last during his, not one anothers
Pleasure.’”

This argument comes, of course, from “the greatest liberal of them
all”3, John Locke. Is it compatible with public reason?

Before 1947 and Everson v. Board of Education™, 1t is fair to
say that American public philosophy took the political relevance
of a providential God for granted. Perhaps the greatest testimony
to this was the publicly declared judgment that men’s inalienable
rights, the protection of which was government’s supreme pur-
pose, rested on a (natural) theological foundation: “We hold these
truths to be self-evident, that all men are created equal, that they
are endowed by their Crearor with certain unalienable rights . . .”
This was, presumably, the foundation for Justice Douglas’s fa-
mous statement in Zorach v. Clauson that “[wle are a religious
people whose institutions presuppose a Supreme Being.”* Begin-
ning with Everson, however, “separation of church and state” has
been gradually, but radically, redefined to view public acknow-
ledgment of God as a violation of fundamental consritutional
principles. This has primarily been the work of intellectuals and
their allies in the “knowledge class,” whose religious beliefs and
practices, it should be noted, are in most cases dramatically out of
line with the beliefs and practices of their fellow citizens.

In this area, as in the area of morality, we would argue that one
must distinguish between different levels of knowledge: “inarticu-
late knowledge” and more fully developed knowledge. Most

Americans believe in God, though few could get very far with, say,
an unbelieving professor from their state university in arguing on
the subject. We would nonetheless contend that they possess genu-
ine knowledge. Their views are, to be sure, less sophisticated than
the views of professional academics or other intellectuals, bur they
possess the considerable virtue of being true. Is the existence of a
providential God (e.g., a God who creates and attends to his
Creation), therefore, “publicly accessible” and thus defensible at
the bar of public reason (broadly and properly defined—not Rawl-
sian public reason)? We, like virtually all the founders of American
government, think it is.

Some religious believers (perhaps especially certain evangelicals)
might go further. They appeal to the Bible, and argue thart the Bible
is true, and should be recognized as true by any reasonable person.
To the extent that “faith” is necessary, they would argue that faith
is available to all. (They make no gnostic claim to a body of
special, secrer knowledge, accessible only to an elite.) And such
believers are nothing if not willing to share their “reasons™ in
public! On what nontheological grounds can liberals deny that
such claims are, in fact, “publicly accessible” to all? The simple
fact that “some people don’t believe” won’t do; that’s true of
virtually all positions (certainly including liberal contentions). Un-
less “reason,” as liberals understand it and its implications, is said
to be, in principle, a superior source of knowledge, why should
liberal reason be privileged over evangelical faith? In a given
society, faith might actually be viewed by a large majority of
society as a more, rather than less, “publicly accessible” form of
knowledge. Aside from comprehensive liberalism’s religious scep-
ticism, is there a clear reason, other than the conventional beliefs
of American intellectual class, why religion—even in the form of
revealed religion—should be considered any less publicly accessi-
ble than, say, Rawlsian liberalism?

We do not deny that religious differences—especially those
based on differing views of divine revelation—can make for con-
siderable tensions in the public sphere, and that prudence dictates
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that the fact of religious pluralism be taken seriously into account
in determining the appropriate character of social discourse and
deliberation. In the absence of a more extensive discussion of that
complex issue, let us only say for the moment that we see no
reason to believe that liberal public reason will prove itself to be
more helpful a concept when considering the relation of religion
and politics than it is when considering the relation of politics and
morality.

Conclusion

These observations indicate that liberal public reason is ultimarely
implausible and, in any event, an intellectually unhelpful doctrine.
Its measures are unclear. It is difficult to square with the complexi-
ties of human knowledge. It is easily susceptible to partisan ma-
nipulation, especially by comprehensive liberals whose partisan
interests, after all, it almost always serves. On the whole, we would
be better off without it.

The alternative, we suggest, is to expand the concept to a
genuine, broad—i.e., not arbitrarily truncated—idea of public rea-
son. That would be welcome to natural law theorists, who are
happy to contend on that level playing field in the struggle to
identify and embody in law and public policy truths available to
rational inquiry, understanding, and judgment.
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rejection of natural law norms regarding sexuality from becoming a
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vative Mind,” p. 261). Even apart from the question of whether
Macedo makes an adequate intellectual case against promiscuity
(which we doubt; a case merely for moderation doesn’t rule out
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John Finnis

Abortion, Natural Law,
and Public Reason

Public Reason and the “Right to Kill the Unborn”

The issue I was asked to debate with Professor Reiman was: Is
the abortion question the kind of question that should be publicly
regulated, or should it be outside the public sphere in a liberal
society, on the grounds, for example, that it is not amenable to
“public reason”? As Reiman will I’'m sure agree, the issue thus
framed for debate between us is scarcely debatable. Will anyone
argue that abortion should be left to private judgment, so that
people who judge it as homicide are entitled to use force to prevent
their fellow citizens engaging in it (just as they are entitled to use
force to prevent infanticide or sexual intercourse between adults
and eight-year-old boys)? Every society, liberal or illiberal, takes a
public stand on the question of whether abortion is or is not a form
of criminal activity.

The need for the law and public policy to take such a stand has
become more and more obvious, for two reasons. The first has to
do with the standard purpose of abortion, as that term is com-
monly used: to end the life of a fetus/unborn child. As Reiman
argues,! the right to abortion that he is interested in defending, and
that many others are interested in having, is a right that would be
negated if it were reduced to “[a woman’s] right to expel an



