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210 INGRID CREPPEL

not use “a mistaken version of the idea”—terminology that implies one
solution to the meaning of the church-state separation. It is hard to imag-
ine the long-term viability of this essential conception if there were one
“correct” way to carve up political-social-religious space!

6. Robert Bellah’s term for religious faith as a form of self-expression,

7. Noah Feldman, “A Church-State Solution,” New York Times Magazine
(July 3, 2005): 32.

8. Lewis Coser, The Functions of Social Conflict (New York: Free I’ress
1956), 151-152.

9. As this chapter was being prepared for submission, I read David
Brooks’s column “Movement on the Right,” New York Times (January 10,
2014), which holds out promise for a different and less hostile approach
to the idea of government.

6

CONSTITUTIVE STORIES ABOUT
THE COMMON LAW IN MODERN
AMERICAN CONSERVATISM

KEN I. KERSCH

“It is a commonplace to describe modern American conservatism
as comprised of diverse—and, apparently, theoretically incompat-
“ible—ideological strands.! Some have insisted that these strands—
“traditionalism, libertarianism, and neoconservatism—stand in
~such tension with each other that their centrifugal force would
nevitably, and soon, pull the movement apart.? Others within
the movement were impelled by the difficulties occasioned by
the tensions to attempt to forge a theoretical synthesis.® I have
argued, however, that placing too much emphasis on the philo-
ophical tensions within the movement has led us to underplay the
immense power of symbolism, emotions, and identity as a unify-
ing force in contemporary conservative politics. The symbol of the
.S. Constitution as a document traduced, betrayed, and (poten-
ially) redeemed has played a major role in forging an ecumenical
‘conservative movement that transcends its logical, philosophical
ontradictions.*

In this chapter, I supplement my account of the role of the
;Constitution-as-symbol in forging an ecumenical conservative
_movement with the very important role that many on the right
ave accorded to the common law as an adjunct means of
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motivating, unifying, and fortifying their ranks, while simultane-
ously distinguishing themselves sharply from their antagonists,
The commitment to the common law trumpeted by conservatives
is nearly as important to the movement as its commitment to the
Constitution itself. probably most—of the private law structuring economic and social
After a brief introduction to the common law and its place in relations in Great Britain, the United States, and in common law
American law, I provide an overview of the understandings of countries worldwide.
the common law of three important—and quite philosophically Much of the operative private law in the American colonies
distinct—strands of the contemporary conservative movement: (and some of its public law) was rooted in English common
(1) Christian conservatives; (2) Hayekian free-market advocates; aw. Many colonial assemblies passed reception statutes spe-
and (3) public choice theorists. I conclude with some reflections cifically declaring the English common law to also be their law.
on the significance of the commitment to the common law (as Other colonies—populated and presided over by Englishmen,
each of these understands it) to the movement’s ecumenicalism, of course—simply applied English common law in their courts
I argue, moreover, that within the movement, the commitment to as a matter of course.® Even after independence, and the fervent
the lex non scripta of the common law serves ideological functions reaction by many against all things English, the common law was
that are distinct from, but complementary to, the movement’s par- understood to be, in many respects, indispensible. Some states
allel commitment to the lex scripta of the Constitution, functions enacted reception statutes after independence. Most others sim-
for which the Constitution is, by its nature, illsuited. The dual ply assumed that, unless otherwise stated, common law principles
commitment to the common law and the Constitution, forged and remained in effect. English common law also informed the new
conveyed not as matters of abstract political philosophy but rather - hation’s public law.? In its assimilation of common law writs, like
in the form of “constitutive stories,” I contend, are foundational habeas corpus, with other criminal process protections in the Bill
to the political ideology of contemporary American conservatism.® ° of Rights (most explicitly in the Seventh Amendment, which men-
tions the common law expressly), the Constitution is clearly the
outgrowth of the English common law culture.!
In the early republic into the first half of the nineteenth cen-
tury, with little access to law books, Americans availed themselves
of William Blackstone’s lucid and magisterial four-volume sum-
mary of the (otherwise famously arcane) English Common law
(1765), which had been published fortuitously on the eve of the
American Revolution. With the early-nineteenth-century appear-
ance of indigenous American law, reports compiling the case deci-
ions of domestic courts and the publication of learned legal trea-
tises by homegrown giants of legal scholarship like James Kent of
Columbia University and Joseph Story of Harvard, both of whom
enerated the common law inheritance, American law remained
trongly influenced by its starting point in the centuries-old Eng-
lish common law tradition."
From the beginning—and, indeed, even before Independence—
however, Americans, while often starting from English common

incidentally, forging loyalty to the crown over potentially compet-
ing centers of political power. Over hundreds of years, these rul-
ings generated a remarkably intricate and sophisticated body of
aw that, even today, serves as the foundation of much—indeed,

THE COMMON LAw IN AMERICA, BRIEFLY

The common law was the primary source of legal rules in the
Anglo-American legal tradition for private law (real property,
contracts, torts, for example) prior to the rise and routinization
of statutory law (legislation) in the mid- to late nineteenth cen-
tury.5 In contrast to legislation, common law rules are introduced,
accrue, and develop incrementally as a by-product of judges decid-
ing bilateral disputes in concrete individual cases—that is, by case
law.” Although it incorporated elements of Roman and Canon law, -
English common law is largely sui generis, with its origins in twelfth-
century rulings by judges dispatched by the king to the country-
side to resolve real-world disputes consistently and dispassionately, :
with the aim of securing the king’s peace against the disturbances .
of the disputatious, while standing outside the deformations -
wrought by local loyalties and prejudices—in the process, and not .
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law, frequently (and often subtly) innovated within it in ways thy,
took account of the country’s unique situation, needs, and polit
cal principles. Over the course of the nineteenth century, many of
these adaptations helped promote the country’s rapid economic:
development. As such, the common law in the United States was a
modermzmg force that responded flexibly to changing conditions
in the service of important economic and social objectives.!?

Although it has in parts been remade in America (and, in many
cases, re-enacted through statutes), the fundamentals of English .
common law remain the basis of American private law. The center.
of gravity in American legal education—now via the case method
of instruction developed by Christopher Columbus Langdell at
Harvard Law School, rather than through apprenticeship in a:
law office—continues to be instruction in common law methods;
with the still-standard first-year curriculum focusing on honing
common law reasoning skills as applied to traditional common
law subjects. A

This is not to say that the predominance of the common law as a
source of law has not been repeatedly challenged, at least in some
subject areas, over the course of American history. In the period-
immediately after independence, some vociferously objected on
nationalistic and patriotic grounds to the reception in the United
States of English common law. The Codification Movement of the
late early- to mid-nineteenth century, led by figures like Robert
Rantoul, Jr., and David Dudley Field, was of more practical sig-
nificance. While retaining the nationalistic and patriotic elements
of the post-Independence reaction against the transplantation of
English common law, the Codification Movement was also driven
by characteristically Jacksonian political concerns. The common
law, after all, was made by judges not by the people (through their
elected representatives) and was, hence, undemocratic. Its intri-
cacies were so arcane, and its innovations so obscure, that, in a
very real sense, the content of the law was accessible only by and
through lawyers, whom many regarded as elitist and, as such,
unsuited to a republic.®

In the late nineteenth and early twentieth centuries, common
law doctrines—most prominently, perhaps, as they governed
the relationship between employer and employee—came under
assault from populist and progressive reformers (as did the judges

and the legal profession more generally, the body of which re-
mained tribunes of the common law tradition).! The rise of the
modern administrative (“statutory”) state succeeded in replac-
ing common law rules with modern statutory and administrative
egimes anchored in the new social sciences and theories of inter-
est group liberalism.!® Today, American law is suffused by both stat-
'utes and the common law, in a mixed system in which the com-
“mon law heritage and influence remains clear.

'THE STORIES OF LaAw aND EconoMics aND PuBLIc CHOICE

Although “originalism” is the public face of contemporary con-
“servative legalism,!® attentive scholars understand that the law
and economics movement and public choice analysis have played
“an equally, if not more, important role in contemporary Ameri-
¢an legal conservatism. Arguments about the common law are at
“the heart of the law and economics, and (by implication) play a
~significant part in the public choice movement as well. Law and
‘economics scholars hold that law is best understood in a positive
sense—and, for many, is best assessed normatively—through eco-
‘nomic analysis. Public choice scholarship studies the nature and
effects of rules through the prism of the rational, individualistic
actor pursuing his own self-interest; it is radically skeptical of any
concepts that assume broader, more collective, social actors or
interests (such as “society,” “the community,” or “the public inter-
est”). A simultaneous commitment to the Founders, originalism,
law and economics, and public choice is instantiated institution-
‘ally in conservative law schools like George Mason University Law
School, in the work of seminal public choice scholars like James
Buchanan, and promoted by educative conservative foundations
like the Liberty Fund."”

The nineteenth century stands as a touchstone for conservative
law and economics scholars, because, prior to the rise of the statu-
tory state, the country was largely governed by common law rules.
These rules, both in England and the United States, these schol-
ars argue, performed their regulatory function remarkably well,
promoting efficiency and underwriting the creation of wealth on
a scale unique in human history. That Great Britain was able to
“take off” and develop industrially without an active legislature is
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remarkable, and a puzzle to be explained. Many, and not just cop: nd, later, the Fourteenth Amendment’s equal protection clause,
servatives, have long credited the common law for this uniquely ecause redistributionist laws transgressed the rule of law princi-
successful “release of energy.”’® les holding that only rules aimed at advancing the public interest
The virtues of the common law as a system of regulation are as opposed to special or particular interests) are worthy of the
best appreciated, for conservatives, by looking beyond what the tle “law.” '
common law is, and does, to what it is not, and does not do. Ap ". Conservatives observe that the United States prospered under
affinity for regulation by common law is the other side of the coin the guidance of only a minimal state (in the European sense)—
of conservative hostility to regulation by legislation. Public choice at is, with almost no centralized, rationalist bureaucracy.®? We
scholars have emphasized that legislation is a relatively new (read in the present, the story goes, are thus confronted with a monu-
alien) innovation in the Anglo-American legal-political tradition ‘mental, existential question: are we better off under a statutory law
Before the late nineteenth century—before progressivism—the ystem, with an active, governing, problem-solving legislature, or a
English and the Americans lived the (Edenic) dream of gover ~ommon law system, where the government—the legislature and
nance without government. In this prelapsarian world, the seem 4he bureaucracy—do little? Evidence from the nineteenth century,
ingly timeless problem animating liberalism—how to reap the imany conservatives insist, clearly suggests the latter.®
benefits of law without having to submit to the will of another— Seminal work in law and economics by Richard Posner and his
had been all but solved. A world without legislatures was a world uccessors surveyed and analyzed a range of common law rules,
without politicians imposing their personal views on how individuy- - contrasting them to hypothetical rules which (it was claimed), from
als should act and officiously instructing them on what was best for ° the standpoint of modern economics, would be the most efficient
them. These the individual was free to determine for himself. means of allocating resources. They claimed to find a remarkable
In England, prior to its ascendency as a regular lawmaking - evel of correspondence between the two, underlining the wonder
body, Parliament was called into session primarily, and periodi- of common law governance. These findings were held to reinforce
cally, to raise revenue—to levy taxes (public choice scholars have Lord Mansfield’s dictum that a glory of the common law was that,
observed that, historically in England, the consolidation of the - over time, it “works itself pure”: parties will litigate inefficient com-
constitutional doctrine of parliamentary supremacy was a recipe mon law rules until they get the (efficient) rules they seek.* The
for the rapid growth of government expenditure and debt).!® In . fnore recent “origins” debate amongst law and economics schol-
the United States too, before the rise of the (progressive) statu- ars considers the question of whether societies with English com-
tory state (that is, during the classical or formalist period of Ameri: mon law origins are more prosperous, or wealthier, than those
can constitutional law), common law governance was largely the anchored in (statutory, legislative) civil law tradition. Law and eco-
rule. Although legislatures were present in the United States from nomics scholars have found that indeed they are.®
its inception, the judicial review power was wielded by judges to The culmination of this story about governance in prelapsar-
void any legislation contaminated by rentseeking—one of judi an nineteenth-century America is the legend of the fall. Begin-
cial review’s major purposes (here, rent-seeking came in the form ning in the late nineteenth century, statist progressivism (with
of what American lawyers called “class legislation,” or redistribu- its legal adjunct, sociological jurisprudence) inspired a transfer
tionist legislation, designed to advance the interest of one class of of governing authority out of the de-centralized courts and into
people or interests at the expense of others—or, put otherwise, Congress and centralized bureaucracies. To make matters worse,
that served private rather than public interests).? Common law, this transfer of institutional authority also corrupted the thinking
and, by derivation, constitutional law, thus served as a veto upon of the judges, prying them away from their traditional common
redistributionist public policy, holding such policies to violate the law moorings and tutoring them in a novel redistributionist ethos.
due process clauses of the Fifth and the Fourteenth Amendments, These modern judges, now a part of the New Class knowledge
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common law governance into engines of redistributionism
inefficiency.®

dom of contract.”® Zywicki laments:

The historic system of weak precedent, a competitive legal order,
freedom of contract, and customary law insured that judges would
be unable to pursue their personal preferences at the expense of
the public. As these factors changed over time, however, the legal
system became more vulnerable to influence by judges’ ideological
preferences, thereby creating opportunities for greater judicial con-
trol over the path of the law.®

mon law, unlike its nineteenth-century progenitor, is more suscep-
tible to the sort of rentseeking that has typically been associated
(in anti-statutory public choice literature) with legislation. Now,
as has long been the case through legislative lobbying, private
parties are able to leverage the process of common law adjudica-
tion to redistribute wealth to themselves at the expense of over-
all efficiency.®

The seminal public choice critique of the post—~common law
state is James Buchanan and Gordon Tullock’s The Calculus of Con-
sent: Logical Foundations of Constitutional Democracy.®' For Buchanan
and Tullock, legislation, far from representing the apotheosis of
democracy (the perspective which animated both the Jacksonian
Codification Movement and the progressive model), is often little
more than legalized theft. To the extent that there is a state (worst
of all centralized) or a legislature, there is a readily accessible tap
at which self/rent-seekers can position themselves to draw down

elite, conversant in social science, statism, and a redistributionig;
ethos, transformed the areas of law ostensibly remaining under

and

Contemporary law and economics scholars, like George Mason’s
Todd Zywicki, compare the traditional to the new common la{,
and detail the ways in which the latter differs from the former>
Is contemporary common law now infested with the same interest
group pressures that typically corrupt legislation? “In recent years
. . . this process of self-correction [noted by Lord Mansfield],
Zywicki has argued, “seems to have gone awry, leading to increased
concerns about inefficiency in many areas of the common law ang
heightened calls for legislative tort reform and restoration of free.

Stated in the language of public choice, twentieth-century com-
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the resources provided by others, through taxes, to advance their
iersonal, as opposed to the public, good.

_ Buchanan animadverted against “the normative delusion, stem-
:ming from Hegelian idealism . . . [that] the state was . . . 2 benevo-
ent entity and those who made decisions on behalf of the state
ere guided by consideration of the general or the public inter-
st.”*? Indeed, the term “public interest” is, for public choice theo-
ists, a béte noire. the concept (along with the related concepts of
social welfare” and the “general welfare”) is not only chimerical
ut founded upon dangerous assumptions. “The public” or “soci-
gty” is not “organismic,” Buchanan insists. It is not a unified entity,
with a readily identifiable “interest.”*® Public choice theorists insist
that an “individualistic” as opposed to an “organismic” perspective
;must be the starting point for all future considerations of constitu-
tions and the state.™

For public choice theorists like Buchanan, then, drawing and
puilding upon the work of their predecessors including Anthony
Downs’s An Economic Theory of Democracy and Kenneth Arrow’s work
in social choice, the study of politics is an individualistic science
aimed at the study of self-interested individuals pursuing their
own self-seeking objectives.®® Positioning themselves squarely in
the liberal contractarian tradition, Buchanan and Tullock proceed
from the position that constitutions are constructed by individu-
als to advance their individual interests. Significantly, they insist,
moreover, that this understanding was inherent in the theory of
the American founding as advanced, for instance, in The Federalist
Papers, the Constitution itself, and other key founding texts.*® As
such, later developments in the trajectory of the American consti-
tutional tradition—crucially, the nationalization of politics, policy,
and rights occasioned by the Civil War Amendments and the sub-
sequent construction of the modern administrative state (whether
properly authorized or not)—corrupted original constitutional
design and moved the nation away from its foundational individu-
alism and toward socialism. In S. M. Amadae’s words, Buchanan
and Tullock’s book is “an unprecedented contribution to polit-
cal theory that reinvents the logical foundations of constitutional
theory so that it resembles the logic of the marketplace.”™
Notably, public choice theory positions itself as non-normative
and scientific. Against the charges of its critics, it does not see itself
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as especially pro-business; rather, public choice scholars are pre-
occupied with the perils of regulatory capture, a focus that lends
it interesting affinities with critiques from the left of the moderp
liberal state.® That said, the temperament of many, if not most,
public choice theorists is decidedly conservative. Typically tagged
as libertarians, seminal public choice scholars could not resist
the temptation to tie a story of moral decline to their critique of
the modern statutory/administrative state. James Buchanan, for
instance, has speculated about the connection between the growth’
of the state (and the decline of the concept of a disinteresteq
state) and the rise of the sort of lax political thinking that can lead :
to moral latitudinarianism (ostensibly) yielding a decline in the
work ethic and rampant sexual promiscuity.*

The fragmentation of knowledge has implications for the exer-
.cise of our reason in legal and political life:

Complete rationality of action in the Cartesian sense demands com-
plete knowledge of all the relevant facts. A designer or engineer
needs all the data and full power to control or manipulate them
if he is to organize the material objects to produce the intended
result. But the success of action in society depends on more particu-
lar facts than anyone can possibly know. And our whole civilization
in consequence rests, and must rest, on our believing much of what
we cannot know to be true in the Cartesian sense.*

_*The fact of our irremediable ignorance of most of the particular
:facts which determine the processes of society is . . . the reason
why most social institutions,” like the common law, “have taken the
form they actually have,” Hayek continued. “To talk about a society
‘about which either the observer or any of its members knows all
“the particular facts is to talk about something wholly different from
anything which has ever existed—a society in which most of what
“we find in our society would not and could not exist and which, if it
-ever occurred, would possess properties we cannot even imagine.”*
Common law governance, Hayek explained, did not presume
the accessibility of relevant knowledge that it didn’t have. Relat-
-edly, it did not propose to create new laws but rather proposed to
nd the law that was already extant—that had emerged. It involved
*discovering something which exists, not . . . creating something
“ > ‘new.” As such, it “was not conceived as the product of anyone’s will
the fra_gmentauon of knowledge.™ Hayek’s work consistently- ut rather as a barrier to all power, including that of the king.” In
emphasized “the fact of the necessary and irremediable ignorance is way, Hayek observed, “the common law jurists [in England]
on everyone’s part of most of the particular facts which determine - &F i 'had developed conceptions somewhat similar to those of the natu-
the actions of all the several members of human society.” .ral law tradition but not couched in the misleading terminology of
Hayek’s appreciation for the dynamic by which “[the] structure - “¢hat school.”” Thus, he observed, the doctrines of legal positivism
of human activities constantly adapts itself, and functions through ere developed “in direct opposition to a tradition which, though
adapting itself, to millions of facts which in their entirety are no has for two thousand years provided the framework within which
known to anybody,” was informed by his appreciation for the: .our central problems have been mainly discussed . . . the concep-
developfnent of English common law, an influence shared by both . on of a law of nature.” Elsewhere, Hayek specifically notes the
Mandeville and Hume, Hayek noted (via the exposition of that affinities between these features of the common law and the medi-

development by Matthew Hale, written in opposition of Thomas- val religious view that the state cannot be the ultimate source of
Hobbes’s (statist) legal positivism).* w.% He adds:

FrIEDRICH HAYEK’S STORY OF “GROWN Law”

While often characterized as both a libertarian and a neo-classical
economist, Friedrich von Hayek’s understanding of the nature of
law is anchored neither in a theory of self-interest, as is the public
choice paradigm, nor in a theory of economic efficiency, as with
law and economics.® It is rather, distinctively, rooted in a theory
of knowledge.* 1

This understanding was richly informed by Hayek’s reading of
English legal and political history, particularly his appreciation for
the uniquely successful way that the English had grappled with
what Hayek considered the central fact of the social condition—
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What all the schools of natural law agree upon is the existence of
rules which are not of the deliberate making of any lawgiver. They
agree that all positive law derives its validity from some rules that
have not in this sense been made by men but which can be “found”
and that these rules provide both the criterion for the justice of pos-
itive law and the ground for men’s obedience to it. Whether they
seek the answer in divine inspiration or in the inherent powers of
human reason but constitute non-rational factors that govern the
working of the human intellect, or whether they conceive of the
natural law as permanent and immutable or as variable in content,
they all seek to answer a question which positivism does not recog-
nize. For the latter, law by definition consists largely of deliberate
commands of the human will.*

The found nature of the common law, moreover, underwrites
its predictability. “[Jludicial decisions,” Hayek observed, “may in
fact be more predictable if the judge is also bound by generally
held views of what is just, even when they are not supported by the
letter.of the law, than when he is restricted to deriving his deci-
sions only from those among accepted beliefs which have found
expression in written law.”!

By contrast, legal positivism amounts to a return to the concept
of a “police state.” This renders common law, which typically
involves the transposition of custom into law, “without deliberate
organization by a commanding intelligence.” As such, it intimates
the possibility of Law without command—Ilaw without Leviathan.®

Hayek’s work, like that of public choice and law and ecohom-
ics scholars (and, we shall see, the thought of prominent conser-
vative evangelical Christians), repeatedly emphasizes the novelty
and modernity of legislation.®* “Unlike law itself, which has never
been ‘invented’ . .. the invention of legislation came relatively late
in the history of mankind,” he wrote in Law, Legislation, and Lib-
erty.% “[L)aw is older than law-making,” he underlined. It “existed
for ages before it occurred to man that he could make or alter it:
... It is,” moreover, “no accident that we still use the same word
‘law’ for the invariable rules which govern nature and for the rules
which govern men’s conduct. They were both conceived at first as
something existing independently of human will.”* In England;
Parliament was first understood as a law-finding, not a law-making,
body. With the birth of the modern state in the fifteenth and
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sixteenth centuries, however, came the notion that states (Levia-
thans) make policy.5

One of the defining features of the common law was its pur-
poselessness. In contradistinction to French étatism, Hayek ex-
plained, the history of the development of the English common
. law demonstrates that “purposive institutions might grow up
" which owed little to design, which were not invented but arose
: from the separate actions of many men who did not know what
they were doing.”® Progressive critics of the common law insisted
~ that it substituted the will of the judge for the will of the legisla-
. ture. Hayek, however, defended common law judges, citing their
"unique position as government officials learned in law, but ruling
- without “particular aims.”® “The judge,” Hayek explained, “serves,
or tries to maintain and improve, a going order which nobody has
designed, an order that has formed itself without the knowledge,
and often against the will of authority, that extends beyond the
- range of deliberate organization on the part of anybody, and that
‘is not based on the individuals doing anybody’s will, but on their
. expectations becoming mutually adjusted.” In so doing, he is “not
a creator of a new order but a servant endeavoring to maintain
and improve the functioning of an existing order.” He aims not
at a particular state of things, but rather at “the regularity of a pro-
cess which rests on some of the expectations of the acting persons
being protected from interference by others.” In a common law
order, the developmental process is one of gradual adaptation by
which “[t]he parts of a legal system are not so much adjusted to
each other according to a comprehensive overall view, as gradu-
ally adapted to each other by the successive application of general
principles to particular problems—principles, that is, which are
often not even explicitly known but merely implicit in the particu-
ar measures that are taken.” “[T]he spontaneous formation of a
polycentric order’ . . . involving an adjustment to circumstances,
knowledge of which is dispersed among a great many people, can-
ot be established by central direction. It can only arise from the
mutual adjustment of the elements and their response to events
that act immediately upon them."®

In his thinking on these matters, Hayek explained that he
anti-rationalist, but not anti-reason. He expressly rejected
the rationalist tradition [which] assumes that man was originally
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; we must therefore use in all we try to achieve. What can be done to
. improve it must be done by working with these forces rather than
" against them. In all our endeavors at improvement we must always
"work inside this given whole, aim at piecemeal, rather than total,
construction, and use at each stage the historical material at hand
'and improve details step by step rather than attempt to redesign
the whole.%

endowed with both the intellectual and the moral attributes thy
enabled him to fashion civilization deliberately.”® He, in contra.
distinction, is an “evolutionist” who insists that “civilization was the'
accumulated hard-earned result of trial and error; that it was sup,
of experience, in part handed down from generation to geners.
tion as explicit knowledge, but to a larger extent embodied in toolg
and institutions which had proved themselves superior—instity
tions whose significance we might discover by analysis but which
will also serve men’s ends without men’s understanding them,."s
While “rationalistic design theories were necessarily based on the.
assumption of the individual man’s propensity for rational actioy
and his natural intelligence and goodness . . . evolutionary theory
. . . showed how certain institutional arrangements would indu,
man to use his intelligence to the best effect and how institutiong;
could be framed so that bad people could do the least harm?
Once again, pointing out the affinities between his atheological
outlook and religious perspectives, Hayek emphasized that, “[t]hé
antirationalist tradition is here closer to the Christian tradition of
the fallibility and sinfulness of man, while the perfectionism of the
rationalist is in irreconcilable conflict with it.”® That said, his ant:
rationalism is not an appeal to mysticism or irrationalism. “What ig
advocated here is not an abdication of reason but a rational exa.mi
nation of the field where reason is appropriately put in control.”®
Hayek’s “evolutionary empiricist” perspective harnesses reason
in the only way that it is sensible—in its full social context:

{Progressive) historicism, by contrast, “claimed to recognize neces-
ary laws of historical development and to be able to derive from
h insight knowledge of what institutions were appropriate to
he existing situation.” That tradition, which underwrites welfare
te liberalism, rejects all rules that cannot be rationally justified,
¢ that were not deliberately designed. In this way, he argues, it is
eled by its positivist presuppositions.®

" Hayek’s opposition to historicism and positivism has constitu-
onal implications. He explained that:

" From this it follows that no person or body of persons has complete
freedom to impose upon the rest whatever laws it likes. The con-
trary view that underlies the Hobbesian conception of sovereignty
(and the legal positivism deriving from it) springs from a false ratio-
palism that conceives of an autonomous and self-determining rea-
* son and overlooks the fact that all rational thought moves within
" a non-rational framework of beliefs and institutions. Constitution-
. alism means that all power rests on the understanding that it will
be exercised according to commonly accepted principles, that the
persons on whom power is conferred are selected because it is
thought that they are most likely to do what is right, not in order
that whatever they do should be right. It rests, in the last resort, on
. the understanding that power is ultimately not a physical fact but a
.. state of opinion which makes people obey.®

The first condition for . . . an intelligent use of reason in the order-
ing of human affairs is that we can learn to understand what role
it does in fact play in the working of any society based on the co-
operation of many separate minds. This means that, before we can
try to remold society intelligently, we must understand its func-
tioning; we must realize that, even when we believe that we under-
stand it, we may be mistaken. What we must learn to understand is
that human civilization has a life of its own, that all our efforts to
improve things must operate within a working whole which we can-
not entirely control, and the operation of whose forces we can hope
merely to facilitate and to assist so far as we understand them. Our
attitude ought to be similar to that of the physician toward a living
organism: like him, we have to deal with a self-maintaining whole:
which is kept going by forces which we cannot replace and which

Once a bastion of the common law and constitutionalism, in
early-twentieth-century United States the rationalist, posi-
tvist “public administration movement,” buttressed by support
f “progressives,” “directed their heaviest attack against the tra-
itional safeguards on individual liberty, such as the rule of law,
Onstitutional restraints, judicial review, and the conception of a
indamental law.””” This culminated in the 1920s and 1930s in “a
ood of anti-rule-of-law literature” associated with the legal realist
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movement. “It was the young men brought up on such ideas Hough the value of these reasons may have little to do with their
turn, “who became the ready instruments of the paternalistic pol emonstrable truth.” Moral restraint, for him, was both socially
cies of the New Deal.””! - seful and sensible in light of the underlying theory of knowl-
Though staunchly anti-socialist, anti-progressive, and anti-Ng : ge and information upon which his political and legal theories
Deal, Hayek was quick to insist that he was not a2 proponent ¢ premised.78
laissez-faire, or a worshipper of unregulated markets. It “is impg '
tant not to confuse opposition against this kind of planning wj
a dogmatic laissez-faire attitude,” he insisted. “It does not deg;
but even emphasizes, that, in order that competition should w
~ beneficially, a carefully thought-out legal framework is requir or many contemporary social conservatives, the commitment to
and that neither the existing nor the past legal rules are fre he common law stems from their understanding of it as inher-
from grave defects.”” He denied that homo economicus consk tly, and foundationally, Christian. Since, as most conservatives
tuted an indigenous part of his much-admired British evolutigs owledge, the Constitution does not mention God, and is thus
ary tradition. Indeed, he considered laissez-faire doctrine to : all appearances secular, this understanding of the common law,
paradigmatic example of rationalism, introduced as a foreign ile rarely discussed, is an indispensible component of social
ment into the tradition by such figures as John Stuart Mill. Haye onservatism’s ideology of law and its peculiar form of Christian
favored, rather, a respect—but never a blind respect—for t stitutional nationalism.”
tions and customs.™ The belief in the inherent Christianity of the common law is
Although a hero to libertarians, and a staunch opponent of pe: ong-standing in the United States, advanced across the nine-
itivistic statism, Hayek believed it was the proper business of thi nth century not only by countless evangelicals, but also by a
state to regulate morality.” He held moral rules to be “the ma ndful of leading conservative legal scholars like Chancellor
important” of society’s customs and traditions.” es Kent and Justice Joseph Story.® Current articulations of this
' derstanding fit neatly into this history and are simply a reitera-
on of its familiar (if, nevertheless, consistently contested) claims.
govern our lives but of which we can say neither why they are what ‘1t.hm t.he contemporary c.ons.ervauve movement, one Of the most
they are nor what they do to us; we do not know what the conse- l%entlal purveyors Of_ r.l:us view has b‘een John W. Wl.uteheadz a
quences of observing them are for us as individuals and as a group. ding evangelical Christian conservative author, activist, and liti-

And it is against the demand for submission to such rules that the - tor, whose views I survey here as illustrative.
rationalistic spirit is in constant revolt.” - In 1982, Whitehead founded The Rutherford Institute, a pio-
: eering evangelical Christian litigation group designed to counter-
“Like all other values,” he explained, “our morals are not a pro: ct the influence of liberal legal groups like the ACLU. Like many
uct but a presupposition of reason, part of the ends which th “the liberal public interest litigation groups that preceded it, The

P

EvANGELICAL CHRISTIAN CONSERVATIVE STORIES
ABOUT THE COMMON Law

Next to language, [moral rules of conduct] are perhaps the mos
important instance of an undesigned growth, of a set of rules which

instrument of our intellect has been developed to serve.”” I titherford Institute recruited evangelical Christian lawyers in pri-

challenged the “rationalistic” attack on the moral rules as set ¢ e practice to donate their time to cases central to the group’s
.. L ”? « 18 . . . . .

by religion as mere “superstition.” “That we ought not to beli€! ion: the advancement of (their understanding of) religious

anything which has been shown to be false does not mean that edom. The Institute has been particularly active in cases involv-
ought to believe only what has been demonstrated to be true,” g religion and the schools.®!

argued. “There are good reasons why any person who wants to v In the year he founded Rutherford, Whitehead published
and act successfully in society must accept many common beliel Bhe Second American Revolution (1982), which has sold more than
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100,000 copies and was also made into a documentary film, Th
Second American Revolution, along with Francis Schaeffer’s A Chyig.
tian Manifesto, played a signal role in igniting the constitution,
activism of contemporary evangelical Christian conservatives;
Under the manifest influence of R. J. Rushdoony’s Christian Recop
structionism (Rushdoony is cited repeatedly as a source), the bog
is an attack on the role that American courts have played in crey
ing and advancing “the pagan state.”®

In The Second American Revolution—which gives an account
American history and constitutionalism that, while powerfully pr
sented, is highly idiosyncratic, selective, and distorted—Whitehe.
opens with the assertion that an absolute, eternal, and fixed founs:
dation is indispensible to government.* “[M]an cannot escape hig
religiousness,” Whitehead announced. “This principle is inheren
in the Second Commandment, prohibiting idolatry. In it the co
cern is not with atheism but with the fact that all men, Christian o
not, seek something outside themselves to deify.”® Since man is
deifying animal, in forming a society he faces a stark and momen.
tous decision: he can either deify and worship God or Man. T
deify man (including under the guise of the separation of Church
and State) is to commit the sin of idolatry. Thus, the state must b
anchored in the belief in (a Christian) God. A state founded o
the worship of God will be a Christian state. A state founded o
the worship of man will be pagan.

There is no such thing as a religious pluralism (in its “new,
modern sense) consistent with Christianity, Whitehead explains.
Since the truth is absolute, uniform, and Christian, religious plu=:
ralism is a step backwards into pagan polytheism. At the time h
wrote, he complained that in the United States, “a new polyth
ism exists: the state tolerates many religions and, therefore, man
gods. . . . The position of the American state is increasingly that o
pagan antiquity,” he warned, “in which the state as god on earth
provides the umbrella under which all institutions reside.”®® White:
head insisted that the American Founders were clear about thes
matters, and that they intended to institute a Christian state. The
First Amendment’s prohibitions on the Establishment of religio
and protection for religious liberty were added to the body o
the Constitution for one reason only, he instructed: to ensure that;
the newly powerful national state would have no authority over thi

Shurch and religion. The First Amendment’s religion clauses were
fashioned to protect “denominational pluralism—a healthy coexis-
ence between the various Christian denominations.” Whitehead
explained, “[s]uch practical denominational pluralism is not to
he confused with the new concept of pluralism, which commands
¢omplete acceptance of all views, even secular humanism.” “The
grincipal religion to be protected by the First Amendment was
Ehristian theism,” he stated. Through its rulings, however, the
Supreme Court has demoted Christianity from its historically pre-
erred constitutional position.®

Although it forbade the establishment of a national church,
he Constitution secured the “blessings of liberty” by licensing the
fates to be “openly Christian.”® As evidence for this, Whitehead
jted the preambles and bodies of the various state constitutions at
the time of the Founding, which, he noted, all clearly manifested
the theistic grounding of their governments—all sovereign under
he American federal system. Thus, “when the federal constitution
vas drafted, the principle of faith in God was presumed to be a
ghiversal for healthy civil government.” The nation’s Christian
g"‘;ounding was also evident in the text of the Seventh Amendment,
vhich expressly incorporated the common law—*“which applied
lical principles in judicial decisions”—into the constitutional
tem.” By incorporating the common law, Whitehead con-
uded, “the Constitution was acknowledging that a system of abso-
fites,” accessible only through Biblical revelation, exists “upon
ghich government and law can be founded.”?

The American Founding, he explained, was a restoration of
otestant) Christianity to its proper role in government after
influence had been attenuated through the corrosive effects
f Roman Catholic theology. The modern crisis began with the
jork of Saint Thomas Aquinas, who had argued in error “that man
uld discover at least some truth without revelation.” Fortunately,
“the Reformation thinkers of the sixteenth century, notably Martin
uther and John Calvin, fought against Aquinas’s concept of the
all. They revived the old Christian suspicion of human reason and
ce again made the Bible the sole reference point for truth.”®
The Second American Revolution explained that the “fundamental
nciples” of the Reformation were bequeathed to the American
onists “without significant alteration” through the influence of
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Essentially, common law is an age-old doctrine that developed by
way of court decisions that applied the principles of the Bible to
everyday situations. Judges simply decided their cases, often by
making explicit reference to the Bible, but virtually always within
a framework of biblical values. Out of these cases rules were estab-
lished that governed future cases.®

Lex Rex, or the Law and the Prince (1644), written by the Scot
tish clergyman Samuel Rutherford. “Rutherford’s assertion [was}
that the basic premise of government and, therefore, of law musg
be the Bible, the Word of God rather than the word of any map, »
“All men, even the king,” Rutherford argued, “were under the lax;
and not above it.” Whitehead (strangely) elevated the significance
of Rutherford to American political thought, placing Rutherforg’
influence on the American Founding over and above that of Johg
Locke (he treats Locke and John Witherspoon as mere conduits:
for Rutherford’s views, though Witherspoon is an especially sig:
nificant conduit in Whitehead’s stations-of-the-Constitution icos
nography since he was the teacher of James Madison—*“the Fathe;
of the Constitution”—at Princeton). Whitehead (oddly) insisted
moreover, that it was Rutherford who first “established the Pprin-
ciple of equality and liberty among men, which was later written
into the Declaration of Independence.” Rutherford’s influence on
the Founding was thus, by Whitehead’s account, pervasive %

William Blackstone, whose study of the common law (genu
inely) had a major influence on the Founders and on nineteenth.
century American law, was, Whitehead emphasized, likewise “3
Christian, [who] believed that the fear of the Lord was the begin-
ning of wisdom”—as is evidenced by his decision to open his Com:
mentaries “with a careful analysis of the law of God as revealed in
the Bible.” As Blackstone and the American founders understood:

“To some extent,” Whitehead instructed his readers, “the common
w has been present with us ever since the teachings of Moses, in
at common law is essentially biblical principles adapted to local
tisage. It was an application of biblical principles—essentially the
*Ten Commandments—to the problems of everyday life.”%

" The common law, moreover, is biblical not simply in substance,
but in process as well. For instance, “[t]he doctrine of stare de-
¢isis,” he insisted, “is clearly based upon biblical principles.”!
iNhitehead continued:

This precedent of precedents was based upon Christian principles
as they had been expressed in judicial opinions. Past decisions pro-
vided a ground for deciding present cases because past decisions
were developments of the implications of the basic principle that
was based on biblical absolutes. Common law rules then were con-
ceived as founded in principles that were permanent, uniform,
" and universal.%?

* The Second American Revolution detailed how the English com-

. - S . mon law arose out of:
Law in the Christian sense implies something more than form. Law ;

has content in the eternal sense. It has a reference point. Like a
ship that is anchored, law cannot stray far from its mooring. If the
anchor chain breaks, however, the ship drifts to and fro. Such is the
current state of law in our country. Law in the true sense is biblio-
centric, concerned with justice in terms of the Creator’s revelation.%

[John] Wycliffe’s contention that the people themselves should read
and know the law of the Bible (hitherto the province of the clergy)
and that they should in some sense govern as well as be governed by
it. From this thesis . . . emerged a set of principles based upon the
Bible and applied by the courts that came to be known as the com-
mon law or the law of the people. The common law became estab-
lished in the English courts, and when the Constitution was being
drafted, much of it was incorporated as part of that document.'®®

“[Blecause law establishes and declares the meaning of justice and
righteousness,” he continued, “law is inescapably religious.”” “Acts
of the state that do not have a clear reference point in the Bible
are . . . illegitimate and acts of tyranny.”®

Like legislative power, properly understood, judicial power in
its true sense consists of enacting into positive law principles that
were already inherent in God’s commands. Whitehead explained:

Whitehead explained that, given that some of it was peculiar to the
English system, English common law was not imported into the
United States in its entirety. It was, however, “in its Christian form,
ubstantially implanted in the American legal system, ™%
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aw teaching at Harvard in the 1870s, re-imagined law along evo-
jutionary scientific lines. “Langdell’s real impact on law educa-
tion,” Whitehead wrote, “was his belief that basic principles and
@octrines of the law were the products of an evolving and grow-
{ing process over many years. Langdell believed that this evolution
‘was taking place in opinions written by judges. This meant that
what a judge said was law, and not what the Constitution said.”%
prelapsarian America:

Whitehead argued that the United States is governed by thre
basic systems of law. The first is Fundamental Law, which is “clearly’
expressed in God’s revelation as ultimately found in the Bible.™
The second is Constitutional Law, which provides “the form of civit
government to protect the God-given rights of the people.” The:
Constitution, he emphasized, “presupposes the Declaration ang;
the higher, fundamental law to which the Declaration witnesses
Popular sovereignty governs in the sense that “[t]he people ¢
base their institutions upon constitutional law, in conjunctio;
with the higher or fundamental law. . . . Such biblical principl
as federalism, separation of powers, limited authority, and libe
of conscience found in the Constitution” make sense only if w
understand that the Constitution rests on the foundation of Fun-
damental Law. “They did not arise in a vacuum.”® The same
true for rights, which Whitehead defines as “a benefit or lawful
claim recognized by the law itself in recognition of principles of
the biblical higher law.”!%

The third kind of law is comprised of “laws enacted by the poli
ical body having legislative power”—positive law. Legislators, in,
Whitehead'’s account (as in Hayek’s), do not make law; they pro;:'_
nounce it. “The very term legislator,” he notes, means “not on
who makes laws but one who moves them—from the divine law
written in nature or in the Bible into the statutes and law codes,
of a particular society. Just as a translator is supposed to faithfully:
move the meaning from the original language into the new one
the legislator is to translate laws, not make new ones.” Democracy
and freedom are consistent with each other for Whitehead only
in the sense that true freedom consists in enacting laws consistent
with God’s will. “In the last analysis,” he insists, “we would be far,
freer under an absolute monarch who saw his authority as subje
to God’s law in the Bible and in nature than under a democra
cally elected assembly that took the arbitrary will of the majority
its highest value.””

Whitehead condemned “[m]odern legal scholars” who “havél
rejected the views of Blackstone because they have rejected hi§;
faith in God and his reliance upon the Genesis account of cr
ation and the origin of man and the universe.”'®® The seminal a
of treachery in this regard was committed by Christopher Colum:
bus Langdell, who, through his invention of the case method

Before Langdell’s influence became dominant in the legal educa-
tion system, the law had primarily been taught by practicing lawyers
in law offices throughout the country. William Blackstone’s Com-
mentaries were often the basic legal treatise. The prevailing opinion
was that the principles and doctrines of the law were unchanging;
law was based on absolutes in the biblical sense. All the student had
“to learn was to apply those legal principles and doctrines. Begin-
ning with Langdell, however, law education shifted to the class-
room, where students were taught that the principles and doctrines
of the law were being developed in the appellate courts by judges
across America. Justice Hughes was merely echoing Langdell’s phi-
losophy when he remarked that “the Constitution is what the judges
say it is,”110

‘Langdell’s views were reinforced by the scholarship of Oliver Wen-
dell Holmes, Jr.:

In Holmes’s theory—summed up in the expression that the law is
not logic but experience—law was the product of man’s opinion,
supported by the absolute rights of the majority. Thus, the princi-
ples of the common law, which had guided courts and governments
for centuries before America was settled, were to be left in the dust
of history for the concept of evolving law. As a consequence com-
mon law is virtually ignored in legal education today.!!!

Whitehead explained to his readers that they were living under
system ruined by the intellectual, moral, and historical corrup-
ns of legal positivism. Such positivism, “unknown in early Amer-
fdcan law . . . has resulted in a decline of American liberties. .

tice itself has become a remote concept, which is the esoteric
concern of a group of legal technicians and professionals who cod-
the concerns of almost every area of life in some form of state
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or bureaucratic regulation.”"'* Moreover, “with the rise of legal
positivism and sociological law, the flexibility once reserved to the
common law judge is given over to the legal technician—or the
modern judge who sits without the Bible as his guide and who, in
fact, is often openly hostile to the Bible and Christian principles,”:s -

Today, law schools hide the truth from their students: “Very few
attorneys even have an understanding of what the common law
is.”* Whitehead called upon Christian law students to study the
“true law.” They had a duty to remind their professors “that much
of law is still based on the Bible,” and to demand courses on Black.
stone and the common law, and to commit themselves to the stud
of “the true legal roots of American society.”!?

The Second American Revolution called for a renewed commit.
ment by judges as well. Whitehead reminded them, and us, that, as.
the apostle Paul declares in Romans 13: 1-4, “all civil authorities
are ministers of God.”'¢ As civil authorities, judges must emplo
higher law as their ultimate reference point. Courts must act as
ministers of God, and, in this sense, are religious establishments.!!

ways, and take different positions on foundational issues that
olitical theorists would characterize as fundamental. Hayek con-
emned understandings of law based on homo economicus—
entral to the law and economics movement—as a variety of the
ationalism he consistently inveighed against. John Whitehead
yggressively condemned (Gilded Age) laissez-faire capitalism for
peing “without compassion,” adding apropos of the Supreme
Court’s late-nineteenth/ early-twentieth-century, pro-business/anti-
egulatory substantive due process decisions that “the so-called
ight to contract is not found in the Constitution or even the Eng-
h common law.”** Whitehead also provided an extended cri-
ique of Lochner v. New York (1905), a decision that has been aggres-
sively defended in recent years by prominent libertarian and public
¢hoice scholars. There is no trace of theism either in Hayek or in
aw and economics or public choice scholarship.!* Those writing
rom these diverse perspectives also take different positions and
evince different sensibilities on matters that many legal and con-
titutional theorists would hold to be categorically defining. For
At one time, American judges understood that the United States: fiany years, the category of legal “conservative” has been synony-
is a Christian nation. Today, however, they proceed in accord with us with an “old” originalism rooted in a positivist understand-
the whims of man. They are humanists—devotees of a pagan reli: S ig of the Constitution as a binding contract, deriving its authority
gion “opposed to any other religious system.”'® It is the obligation om the sovereign act of its ratification by “We the People,” aimed
of Christians to act now to reclaim their country for Christ. “When: - “politicized” judges and courts, and meant and understood as a
a [pagan] state claims divine honors, there will always be warfare heory and instrument of judicial restraint through an adherence
between Christ and Caesar, for two rival gods claim the same juris “law.” Some of the conservatives I survey here carry on these
diction over man. It is a conflict between two kingdoms, between reoccupations and commitments—evincing a positivism, I would
two kings, each of whom claims ultimate and divine powers . lote, that is actually derived from early-twentieth-century progres-
[O]Jur government has . . . become a religion and is . . . involve vism (rather than any philosophic conservatism).'* Many conser-
in a bitter conflict with the religion of Christ. Christianity and thé atives, however (consistent with what has been called the “new”
new state religion of America cannot peacefully coexist.” In a stat riginalism), are neither preoccupied with courts and judges as
with Christian foundations, Whitehead concluded, “man’s la foblems, nor consistently committed to forging theories of judi-
must have its origin in God’s revelation. Any law that contradicts’ al restraint—at least as defined by a general rule of deference to
biblical revelation is illegitimate.”? Egislatures, as opposed to assessing the constitutionality of legisla-
n by a yardstick of substantive, foundational “law.”2
Many political and legal theorists would take it as their job to
hatomize and critique these contrasts, tensions, and contra-
ctions within the conservative movement, with legal scholars
ecially spotlighting their diverse attitudes toward judges and
urts and a default rule of deference. My objective here is to

DiscussioN

The perspectives of the strands of conservative legalism I have
briefly canvassed here—Ilaw and economics, public choice, Hay:
ian thought, and evangelical Christianity—are different in man
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do something different, if not the opposite: to focus instead g,
how, despite these tensions and disagreements, conservatives hay;
come to find common ground, to the point where all came to se;
themselves—whatever their differences and disagreements—.
part of a common intellectual and political endeavor. In diﬂ'ereﬁ
contexts, disagreement on issues that once might have marke
someone as not a member of the group—that is, a disagreemer;
that is a deal-breaker or sign of “exit”—might come to be cons;
ered a point of legitimate disagreement within the group.!2 §
long as it is not considered a deal-breaker, the differences an
disagreements—even about fundamentals—might ultimately be
efit and reinforce the collective endeavor and the political move
ment associated with it. Far from being something that needs to b
ultimately resolved, worked out, or made consistent, the manifes
fact of ongoing disagreement allows the movement to understan
itself collectively as an intellectual endeavor, operating accordin
to scientific norms of cordial questioning, empirical inquiry, intel
lectual diversity, disagreement, and debate. The disagreement i
stated differently, constitutive of the movement’s identity, and o
the identity of its participant members. As such, what Cass Sun:
stein has called “incompletely theorized agreement” is more thar
a make-do, pragmatic concession to pluralism: it is constitutive o
the very idea of a discursive community. In political parties an
movements, which, if successful, are inevitably coalitions and alli=
ances (at least in a two-party liberal democratic system like th
United States), it is less acknowledged than it should be that th
valorization of disagreement—and not agreement—is what makes
politics possible. In the contemporary United States, where con:
servatives have been long criticized as “the stupid party,” mired in
emotions and prejudices as opposed to thought and reason—th
construction of a collective political identity that valorizes disagre
ment will be of particular value—indeed, a matter of pride.!® I
goes without saying that this identity-forging, constitutive pride i
incompletely theorized agreement is a commitment made not i
the abstract, but to deliberation and disagreement within an his-
torically constituted, discursive community, with many agreemen
already in place on matters of concrete public policy.!?¢ .

The commitment to the American Constitution, properly un:
derstood, as law, symbol, and historical/mythic constitutive story;

ibout origins, fidelity, betrayal, and redemption, has long been
)parent as a constitutive touchstone of modern American con-
servatism. This chapter has emphasized the degree to which a
.omplementary commitment to thé common law has served as
its adjunct. Constituent parts of modern legal conservatism—law
d economics, public choice, Hayekian thought, and evangeli-
Christianity—all afford the common law a prominent place in
their understandings. The twin commitments to the common ter-
in of Constitution and common law work in tandem to provide
intellectual foundation that serves to simultaneously motivate,
—mnify, and fortify the contemporary conservative movement.

‘What is that common ground’s content? All of the perspec-
tives surveyed here understand themselves to be tribunes of the
erican Founding and the U.S. Constitution. Many of their prac-
jfitioners understand themselves as locked in an epic battle with
eir faithless, liberal/progressive antagonists (enemies?) who are
committed to unmooring the American polity from its Founding
commitments and traditions. All are preoccupied with the unique
wirtues of the pre-New Deal/nineteenth-century American form
of governance, which, in many respects,-came close to achieving
the benefits of governance without the oppressions and coercions
of government. For law and economics and public choice scholars,
~=this prelapsarian America (in which the common law, as opposed
to legislatures, governed) was unusually prosperous and efficient.
“Law and economics and public choice scholars emphasize the ways
in which this era preserved the freedom of individuals to pursue
‘their own self-interest, in the process advancing, additively, the col-
ective good of society. Hayek, by contrast, emphasized the ways in
which common law governance worked to coordinate local knowl-
edge in a way that advanced social interests. For Christians, this
was the order that consistently recognized God as the foundation
of all law, and was thus anchored against drift into heresy and evil.
Collectively and respectively, then, nineteenth-century American
society—following the template as set out by the Founders—was
efficient, knowledgeable, and grounded.

All of the perspectives I have presented here devote consider-
able attention to the fall of this Edenic phase of American life.
All agree that the culprit was the corrupting influence of legal
“positivism, or the idea that it was up to society, acting collectively,

o
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Christian conservatives find the law’s origins in God’s commandi
as set out in the Bible, the basis for all law.

It should be clear from this brief overview that, ostensnble
philosophical differences notwithstanding, there is an enormouys
amount of ideological and political common ground to be foung
amongst these diverse perspectives. Indeed, the commonalities of
these supposedly divergent perspectives, if apprehended in the
right spirit, all but dwarf the differences.

Appeals to the nation’s common law heritage and practice serve:
certain ideological and symbolic functions that are not served by
the parallel commitment to the Constitution. To the extent that
the U.S. Constitution, written and ratified in a precisely identifi;
able time and place, takes its authority from an act of popular,
democratic will, the document’s authority stems in significant parg:
from human action, understood positivistically.®® The authonty o
the common law, by contrast, gained legitimacy from its antiquity,
its “immemoriality.” Its origins were unclear—indeed, mystical. [
was not democratic per se (with all the “instability, unpredictabil
ity, violence, and dangerousness” that, especially to many of the:
Founding generation, democracy entailed), but nevertheless its
rules were held to be rooted in the customs and traditions of the
people. It was held to embody “the order of things itself.” As Kunal
Parker explains, it embodied a “sense that the world was, in crucial
ways, beyond the power of the democratic subject to remake, tha
it was subject to laws not of its making.” It was timeless, and sug
gested eternal constraints, but it was not abstractly universalistic:
The common law, rather, was both eternal and rooted.!*®

Many modern conservatives—like many Americans before
them—sought to integrate American common law thinking with
American constitutional thinking.'*® This allowed them to claim
both lex scripta and lex non scripta as law, to permit the exercise o
democratic will while at the same time suggesting that there were
deeper, real limits to that will, some of which were inherent in the
nature of things, as had long been recognized in the (Christian)
Anglo-American political and constitutional tradition. In this often
ambiguously specified combination, “[n]ewer notions of contem:
poraneous consent mingle promiscuously with older notions o
multigenerational and attributed consent.” Whereas written law

Leld out the promise of clarity, of self-evident meaning, the com-
ion law allowed for appeals to unarticulated truths, to the long-
scognized benefits of mystification.! In this, of course, the com-
on law suggested many of the attributes of natural law. Indeed,
the relationship between the (positive) law of the Constitution
nd legislation passed pursuant to it, the common law, and natural
was extensively debated in the United States during the slavery
ontroversy.!3 As such, stories about the common law have served
significant adjuncts to stories about the nation’s constitutional
sunding within the modern American conservative movement.

CONCLUSION

Gommentators tethered to the usual concepts and categories of
solitical, legal, and constitutional theory will typically miss the
grounds of agreement shared by these supposedly diverse groups,
ich are often found in the realms of history, culture, and sym-
lism—conveyed in the narrative form, as constitutive stories—as
gpposed to the categorical abstractions of theory. Indeed, disagree-
ients over principle are often managed—if not superseded—

In Stories of Peoplehood, Rogers M. Smith sets out a framework
o help us understand the way in which individuals come to—and
(crucially) are led to—develop a sense of being, of membership,
5f identity, and intra-group trust through the telling of “people-
making,” “ethically constitutive stories.” These stories are typically
torical and interpretive: they are rooted in interpretations of
he group’s (or nation’s) past, and offer a shared understanding
'f the group’s mores, understood in light of where they have been
‘d where they are going.

. Smith places particular emphasis on the role of elites (of the
ort | have canvassed here) in constructing such stories, and cham-
ioning them in the political process against competing, rivalrous
tories of peoplehood. Intergenerational stories about the nature
f the nation’s legal/constitutional order are often critical com-
onents of the stories of peoplehood. In the United States, they
re, arguably, the preeminent stories of peoplehood. These sto-
les are constructed interactively, discursively, across time, lending
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meaning to individuals’ lives, associations, and identities.!s gy
stories rationalize, direct, motivate, and “provide] grounds ¢
warrants” for political behavior.!

Despite their many disagreements and diverse preoccupation, y
all of the perspectives surveyed here understand themselves to be
tribunes of the American Founding and the U.S. Constitution, an
position themselves as locked in an epic battle with their faithlesg-
liberal/progressive antagonists who are committed to unmooring-‘i
the American polity from its Founding commitments and tradi.
tions.'® All are preoccupied with the unique virtues of the pre
New Deal/nineteenth-century American form of constitutiona}:
governance, which, in many respects, came close to achieving
the benefits of governance without the oppressions and coercio
of government. All are profoundly disturbed by the country’s aban.
donment of this Edenic garden, and agree that it was the snake
willful (progressive/liberal) legal positivism that persuaded their
countrymen to take the fateful bite of the apple. Each apprehends
the dangers of a conception of law as made rather than found.
While political, legal, and constitutional theorists may focus on dif--
ferences in their attitudes toward individualism, the sources and
nature of political authority, and rights and the role of courts and.
judges—points upon which these groups certainly differ—they
implicitly downplay the fellow-feeling created by their sense of
unity in their role in a common legal drama. In that, the conserva-
tive stories about the common law play an important part.
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